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DECISION WITH REASONS

The Appeal

1. This is an appeal by Dr Corinna Engelke (“the Appellant”) against removal from the
Performers List of Southampton City PCT (“the PCT”) under section 10(6) of the
National Health Service (Performers Lists) Regulations 2004 (as amended) and
associated regulations (“the Regulations”).

History

2. The PCT wrote to the Appellant on 29" February 2008 confirming she had

approval to remain on its Medical Performers List until 27" March 2009. The

PCT stated in its letter that it was required to begin proceedings to remove a GP
from its list if that GP had not worked in its PCT area during the last 12 months and
indicated that as the Appellant had not worked in the PCT’s area since June 2007, the PCT's
approval was conditional upon the Appellant working within the PCT’s area prior to the
end of June 2008. The PCT went on to say that if it did not receive confirmation the
Appellant had done this, she might be advised to transfer to join the list of a PCT in
whose area she had recently worked, or the PCT might begin proceedings to remove her
name from its list.

3. The PCT sent a further letter to the Appellant dated 26" July 2008 explaining its
Out of Hours (*OOH") Service had undergone significant change, asa  result of which it had
reviewed its immediate recruitment needs and placed a freeze on all recruitment for the
OOH Service, which would be reviewed towards the end of the year.

4, The PCT wrote to the Appellant again on 29" September 2008 (further to its
letter dated 27" August 2008 notifying the Appellant it was considering her
removal on the basis she had not provided services in the Southampton
area in the last 12 months) and formally confirmed it had now decided to
remove her from its Performers List under section 10(6) of the Regulations.



5. The Appellant wrote to the Family Health Services Appeal Authority (“the
FHSAA") on 15" October 2008 to appeal against the PCT’s decision to remove her
from its list on the basis of the following extenuating circumstances:

0] If the Appellant had earlier been made aware of the recruitment
freeze, she would have had a reasonable amount of time to apply to
another PCT whilst remaining on Southampton City PCT’s list

(i) The Appellant was only undergoing these procedures to gain
admittance to the PCT’s Performers List because she was engaged
to a British national living in the Southampton area, with plans to
move to the UK in early 2010, when she would hope to join a surgery

in the area.
6. Prior to the Panel's consideration of the appeal the Appellant confirmed she had
not worked in the Southampton area since she had lodged her appeal and the PCT
confirmed it had not carried out a review of its freeze on recruitment for the OOH service.
7. The parties subsequently agreed to the Panel considering the appeal on the
papers alone and the Panel proceeded in the absence of the parties on 28"
January 2009.
The Law
8. The relevant law is set out in section 10(6) of the Regulations, which states

“Where the performer cannot demonstrate that he has performed the
services, which those included in the relevant performers list
perform, within the area of the Primary Care Trust during the
preceding twelve months, it may remove him from its performers list”

Consideration

9. There is no doubt the Appellant has not performed services which those included in
the relevant performers list perform within the 12 months leading up to the decision to remove
(or subsequently). The reasons are set out in the papers and summarised above. The
Appellant does appear to have confused the freeze on recruitment for the OOH
Service with a general recruitment freeze, but the evidence indicates she did not intend
to work in the  Southampton area during the time in question in any event.

10. PCT's periodically review their lists in order to reduce the administrative burden (e.g.
the requirement for annual appraisal of all GPs on a Performers List) for those who
cease performing services within their area. Provided this exercise is carried out
reasonably, rationally and proportionately, the decision to remove under Regulation
10(6) is within the discretion of the PCT to be exercised fairly.

11. We did consider the wording in the PCT's letter dated 29" February 2008 that ‘it was
required to begin proceedings to remove a GP from its list if that GP had not worked
in its PCT area during the last 12 months and that its approval was conditional upon
the Appellant working within the PCT’s area prior to the end of June 2008’ suggested
a failure on the part of the PCT to understand the discretionary nature of the power to
remove under Regulation 10(6) and confusion over the power to impose
conditions, which can only be exercised on inclusion as opposed to when a GP is
already on the list. However, taking all the evidence into account, we are satisfied that
despite this wording, the PCT considered the Appellant’s continued inclusion
appropriately and exercised its discretion to remove her fairly.



12. We have sympathy for the Appellant’s predicament and the fact she will, for the
moment, be prevented from performing general medical services in this country. We
would emphasise there is no allegation before us of unfitness to perform services or
improper practice; this was purely an administrative removal based on the prerogative
of the PCT to manage its list as it thought fit, subject to the obligation to do so fairly.
The decision to remove the Appellant does not reflect on her clinical ability or
competencies; there is nothing to prevent her from reapplying to this PCT, or applying
to another PCT, for inclusion on its list at any time before she relocates to this country
next year. Although she would have to disclose her removal, her explanation as to
why would absolve her from any culpability.

Decision

13. Having carefully considered the PCT’s decision, we find the removal of the
Appellant from its list to be reasonable, rational and proportionate and that it
exercised its discretion fairly. Accordingly, we uphold the PCT’s decision and
dismiss the Appellant’s appeal.

14, Nothing in our decision prevents the Appellant from reapplying to join this, or
any other performers list, when she wishes to do so.

15.  In accordance with Rule 42(5) of the Family Health Services Appeal
Authority (Procedure) Rules 2001 the Panel hereby notifies the parties to these
proceedings that they have the right to appeal this decision under Section 11
of the Tribunals & Inquiries Act 1992 by lodging notice of appeal in the Royal
Courts of Justice, The Strand, London WC2A 2LL within 28 days from receipt
of this decision.

Dated this day of 2009

Debra R Shaw
Chairman of the Panel



